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case does not fall within the exemption referred toMrs- g . r . Parry 
in the first proviso to section 3 of the Indian Stamp 311(1 3nother 
Act, and the transfer-deeds executed by Gurdial Union of India and Vidya Vati not being considered properly 811,5 others 
stamped, the transfers cannot be said to have been Khosia, c. J. complete. The view of the learned Single Judge 
on this point, therefore, was right and must be 
upheld.

With regard to the remaining two shares of 
Ram Dial, which were in possession of Mrs. Parry, 
since the scrips were not handed over along with 
the transfer-deeds, this transfer cannot be said to 
have been complete and the decision of the learned 
Judge on this point also must be upheld.

In the result, I would uphold the decision of 
the learned Judge in all respects and dismiss both 
the appeals and make no order as to costs.

T T Mahajan, J.M ahajan, J.-—I agree.
B.R.T.
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Khosia, C. J.

Held, that a debt which is within limitation on the 
date when the petition for winding up of a company is 
made is a provable debt even if it has become barred by 
time on the date the winding up order is made. The im­
plication of section 167 of the Indian Companies Act, 1913, 
is that even though a certain creditor was not a party to 
the petition for winding up, he would be deemed to be a 
party to the proceedings. He, therefore, enjoys all the 
benefits and suffers all the liabilities of a party.

Held, that there is nothing novel or undesirable in an 
extraneous circumstances affecting the law of limitation. 
Under the insolvency law and also under the Companies 
Act the order of adjudication or the order of winding up 
is an extraneous circumstance which affects the question 
of limitation. Under both laws the final order dates back 
to the filing of the original petition. This is not a legal 
fiction but the result of a specific provision of law and 
must be given full effect to. There is nothing extraordi­
nary or questionable in the fact that limitation is extended 
by virtue of section 28(7) in the case of insolvency law 
and section 168 in the case of company law. The creditor 
may well take the risk to pursue his remedy in a civil 
Court or wait for the decision of the winding-up proceed­
ings.

Case law reviewed.
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Letters Patent Appeal under Clause 10 of the Letters 
Patent and Section 202 of the Indian Companies Act (VII of 1913) against the order of Hon’ble Mr. Justice 
Tek Chand, dated 8th January, 1958, passed in C.O. 96 of 1955.

B. R. TULI, A dvocate, for the Appellant.
B hagirath Dass, A dvocate, for the Respondent.

J u d g m e n t

K h o sl a , C. J.—This appeal under clause 10 of 
the Letters Patent is directed against an order 
made by the learned Company Judge on a petition 
by the Official Liquidator for the settlement of the
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list of creditors. We are concerned with only one 
creditor, namely, Messrs Ram Chand, Puri and 
Sons. It has Seen found as proved that a sum of Rs. 2,359-7-9 was due from the Lahore Enamelling Enamelling and 
and stamping company, Ltd., in liquidation to Stâ ^ 8Ltd°*n' Messrs Ram Chand Puri and Sons. It was, however, (in  Liqu.) 
contended before the learned Company Judge that 7̂“  T~r 
this debt was barred by time. The Company 
Judge allowed this contention and rejected the 
claim of the creditor. Messrs Ram Chand Puri and 
Sons have come up in appeal under clause 10 of 
the Letters Patent, and the only question for our 
consideration is whether the claim is barred by 
time or not.

The petition for winding-up was presented on 
the 21st of April, 1952, and the Company was 
ordered to be wound up by an order of this Court 
on the 23rd of September, 1953. It is admitted on 
all sides that on the date the winding-up petition 
was filed, the debt was within limitation and was, 
therefore, recoverable by means of a civil suit. The 
debt became barred during the period which ex­
pired between the filing of the application and the 
order of winding-up. The question, therefore, is 
whether a provable debt is one which is provable 
on the date on which the winding-up order is 
made or on the date when the application for 
winding-up is made. The learned Judge has taken 
the view that the date of the winding-up petition 
is not the relevant date. He has come to this con­
clusion for a number of reasons, which he has 
stated in his judgment. He says, in the first place, 
that there is no bar against the presentation of a 
plaint or the institution of other proceedings 
against a company in respect of which a petition 
for liquidation has been made until the winding- 
up order is made. He goes on to say—

“A creditor will be incurring risk if he were 
to speculate on the success of the wind-

Ram Chand 
Puri 

».
The Lahore
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Ram chand ing-up petition and allow the suit to

v become barred by efflux of time, hoping
The Lahore that the winding-up order would be

Enamelling and made.”Stamping Com-
Therefore, the learned Judge concludes that since

--------- ‘— a creditor can bring a suit for the recovery of his
Khosia, c. J. d e b t  after the winding-up petition is made, the 

limitation against him cannot stop. He took the view 
that the provisions of section 168 of the Indian 
Companies Act cannot be held to control the bar 
of limitation with respect to suits and other 
proceedings and, therefore, the claim, which 
becomes barred by time before the winding-up 
order is made must be held to be barred by time. 
Finally, the learned Judge observes—

“There is no principle of law outside the 
Limitation Act, under which limitation 
can be suspended and exceptions, which 
are not provided by the statute, cannot 
be assumed either on grounds of hard­
ship or of reasonableness.”

The learned Judge has referred to a number of 
cases, although he felt that there was no reported 
case exactly in point, namely, a case in which it 
has been held that a debt, which was recoverable 
and provable on the date of the filing of a winding- 
up petition and becomes barred by time before 
the order of winding-up is made, is not a debt 
which can be proved under the provisions of the 
Companies Act.

In considering the question of limitation, a 
reference may be made to the provisions of sec­tion 229 of the Companies Act. The relevant por­
tion of this section after omitting unnecessary 
phrases reads as follows: —

“In the winding-up of an insolvent company 
the same rules shall prevail and be
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observed with regard to the respective R&m Chand 
rights of secured and unsecured credi- 
tors and to debts provable * * * * The Lahore as are in force for the time being under Enamelling _ and 
the law of insolvency with respect to stampins
the estates of persons adjusted insol­
vent; and all persons, who in any such 
case would be entitled to prove for and 
receive dividends out of the assets of 
the company may come in under the 
winding-up, and make such claims 
against the company as they respective­
ly are entitled to by virtue of this 
section.”

pany Ltd, 
(in  Liqu.)

Khosia, C. J.

Where, therefore, there is nothing in the Com­
panies Act, which is repugnant to considerations 
of limitation, etc., relating to debts recoverable 
under the insolvency law, the provisions of the 
Provincial Insolvency Act or the Presidency- 
Towns Insolvency Act, as the case may happen to 
be, may with advantage apply to the case which 
is being considered under the Companies Act. 
Section 168 of the Companies Act provides—

“A winding-up of a company by the Court 
shall be deemed to commence at the 
time of the presentation of the petition 
for the winding up.”

This is analogous to the provisions of section 28(7) 
of the Provincial Insolvency Act which are in the 
following terms

“An order of adjudication shall relate back 
to, and take effect from, the date of the 
presentation of the petition on which it 
is made.”

The provisions of section 171 of the Companies 
Act are somewhat similar to the provisions of
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Ram Chand section 28(2) of the Provincial Insolvency Act.

Vi Section 171 of the Companies Act places an em- 
The Lahore bargo on certain types of proceedings after the

staii înf1*' Com* w n̂<̂ n̂S-uP order is made. Similarly, under the panŷ Ltd°m_ Provincial Insolvency Act a similar embargo is 
(in  Liqu.) placed on legal proceedings when an order of 

Khosia c j adjudication has been made. One other section of 
the Companies Act may be referred to before dis­
cussing the question of limitation on merits. This 
is section 167 which reads—

“An order for winding up a company shall 
operate in favour of all the creditors 
and of all the contributories of the com­
pany as if made on the joint petition of a 
creditor and of a contributory.”

The implication of this section is that even 
though a certain creditor was not a party to the 
petition for winding-up, he would be deemed to 
be a party to the proceedings. He, therefore, 
enjoys all the benefits and suffers all the liabilities 
of a party.

Under the insolvency law those debts are 
provable which could be proved on the date the 
order of adjudication was made. This provision 
has been interpreted to mean that debts, which 
were within limitation on the date the application 
for insolvency was made, shall be deemed to be 
provable because of the operation of section 28(7). 
It has been held in a number of cases that the 
provisions of section 28(7) govern the provisions 
of section 34 of the Provincial Insolvency Act, 
which makes provision for the proving of debts. 
Section 34(2) reads in the following terms : —

“Save as provided by sub-section (1) all 
debts and liabilities, present or future, 
certain or contingent to which the 
debtor is subject when he is adjudged 
an insolvent, or to which he may become

PUNJAB SERIES [VOL. XIV- (1)
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subject before his discharge by reason Ram Chand 
of any obligation incurred before the 
date of such adjudication, shall be The Lahore deemed to be debts provable under this Enamelling anda . „ Stamping Com-

pany Ltd.If section 34(2) is to be read entirely in- (in Liqu.) 
dependently of section 28(7), then it cannot be said Khosia, c. j . 
that a debt which was provable on the date the 
application for insolvency was made but not on 
the date the order of adjudication was made, is 
provable under the Act, for section 34(2) makes a 
specific reference to the date of adjudication and 
not to the date when the application is filed. But 
section 28(7) is also to be read together with sec­
tion 34(2), and that being so, it has been held in a 
number of cases that debts, which are provable on 
the date the application for insolvency is filed, can 
be proved after the order of adjudication is made.
The first of these cases is Nizam, v. Ram  and others 
(1), of the Lahore High Court that section 34 is 
governed by sub-section (7) of section 28. In that 
case a debt had become barred during the period 
which elapsed between the filing of the petition for 
insolvency and the making of the order of adjudi­
cation. The Lahore High Court held that the debt 
was within time and was provable. The Bombay 
High Court, came to a similar decision in B yram ji 
B om anji T alati v. Official Assignee, Bombay (2).
The Bombay High Court was, in that case, apply­
ing the provisions of the Presidency-Towns Insol­
vency Act, and the provision in that Act was to the 
effect that the order of adjudication relates back 
to the act of insolvency. While considering the 
question of limitation, the learned Judges 
observed—

“Under section 17 and section 51, Presidency- 
Towns Insolvency Act, the insolvency 1 2

VOL. X IV -(1 )] INDIAN LAW REPORTS

(1) A.I.R. 1933 Lah. 688.
(2) A.I.R. 1936 Bom. 130.
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commences on the commission of the 
act of insolvency, and at that date the 
property of the insolvent vests in the 
Official Assignee, whose duty it is to 
administer it, and distribute it amongst 
the creditors, who prove their debts. As 
from that date the Indian Limitation 
Act has no application, and the relation­
ship of debtor and creditor ceases to 
exist.”

The learned Judges derived assistance from an 
observation of the Lord Chancellor of England in 
Ex parte  Ross : In  the m atter of Coles (1)—

“Whatever may be the technical objection, 
the effect of the commission clearly is 
to vest the property in the assignee for 
the benefit of the creditors ; they are, 
therefore, in fact, trustees: and it is 
an admitted rule, that unless debts are 
already barred by the statute of limita­
tions when the trust is created, they are 
not afterwards affected by lapse of time.”

The third case arose in Madras. In that case the 
provisions of the Provincial Insolvency Act were 
considered by a Division Bench of the Madras 
High Court [A. Subram ania Iy er v. S. M eenakshi- 
sundaram  C h ettiar and another (2)]. In that case, 
too, it was held that the date for the purpose of 
computing limitation is the date when the applica­
tion for insolvency is filed. Mr. Bhagirath Das, 
who appeared on behalf of the respondents, drew 
our attention to certain observations made by 
Varadachariar, J., in his judgment which, he con­
tended, appeared to show that the opinion of the 
learned Judge was not entirely in agreement with

(1) (1827) 2 Gt. & J. 330.(2) A.I.R. 1937 Mad. 577.

Pu n ja b  Se r ie s  [ v o l . x i v - (1 )
Ham Chand 

Puriv.
The Lahore 

Enamelling and 
Stamping Com­pany Ltd.

(in Liqu.)
Khosia, C. J.
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his decision. These observations are contained in 
column 2 at page 577 of the report and are in the following terms : —

“Having heard the point fully argued we 
think it right to say that if the matter 
were res Integra  we should have hesitat­
ed to come to the conclusion reached or 
suggested in the cases above referred

Ram Chand 
Pori 
v.

The Lahore 
Enamelling and 
Stamping Com­

pany Ltd.
(in Liqu.)

Khosia, C. 3.

to.”
The Division Bench, however, after fully consider­
ing the matter, came to the conclusion that the 
decisions cited before them, including the Lahore 
and the Bombay cases, to which I have already 
made a reference, were correct and that limitation 
stopped on the filing of an application for insol­
vency. In Jw ala Prasad  v. Jw ala  Bank, L td., (1), 
which came before the Allahabad High Court, 
the point for consideration was similar to the one 
before us. The learned Judges observed that the 
date of the filing of the application for winding-up 
was the relevant date for computing limitation. 
The question in that case related to the claim for 
the recovery of the salary of the Managing Director. 
That part of the claim in respect of the salary, 
which was within limitation on the date the appli­
cation for winding up was filed, was held to be 
provable. In paragraph 5 of the report the follow­
ing passage appears : —

“In order that the claim may be made 
before the official liquidator it should be 
within time at the date of the order of 
winding up. The date of the winding 
up would be treated as the 1st of 
August, 1949, when the application for 
winding up was made. The claim for

(1) A.I.R. 1957 All. 143.
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the past salary from 1st July, 1939 to 
30th June, 1943 would be barred by 
limitation even if the period of limita­
tion be considered as six years under 
Article 116 of the Lim. Act.”

~  This case seems to me on all fours with the 
0 a’ ' ' ' case before us, and the Allahabad High Court held 

that for the purposes of limitation the date when 
the application for winding up is made is to be 
considered the date when the order for winding 
up is made. This is, in effect, what section 168 of 
the Companies Act provides.

On the other side Mr. Bhagirath Das relied 
upon the observations of the Lahore High Court in 
Hem  Raj and others v. K rishan L ai and others (1). 
This was a case in which the provisions of section 
53 of the Provincial Insolvency Act were being 
considered by the Lahore High Court. The learned 
Judges came to the conclusion that the provisions 
of section 53 were quite definite and admitted of 
no ambiguity. There could be no question of 
modifying these provisions by the provisions of 
section 28(7). The learned Judges also drew atten­
tion to the provisions of section 54 which deals 
with a somewhat similar matter. Similarly, in 
M agandas B hukandas v. B halchandra R am rao (2), 
the provisions of section 78(2) of the Provincial 
Insolvency Act were considered. In this section, 
too, it is specifically laid down that the period 
which must be excluded from limitation is the 
period which elapses between the making of the 
order of adjudication and the annulment of that 
order. This admits of no modification by the pro­
visions of section 28(7). The provisions of sections 
53 and 78(2) of the Provincial Insolvency Act are, 
in no way, similar to the provisions of section 34.

PUNJAB SERIES [VOL. X IV -(1)
Ram Chand 

PuriW;
The Lahore 

Enamelling and 
Stamping Com­pany Ltd.

(1) A.I.R. 1928 Lah. 361.(2) A.I.R. 1954 Bom. 436.
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Under section 34 certain debts are provable on Ram Chand 
the making of the order of adjudication. Section p“rL 
28(7) provides that the order of adjudication is The Lahore 
to be deemed to have become effective on the date Enatft<j^ n g and 
the application for insolvency was filed. Sections 
34 and 28(7) can be read together, whereas the (in Liqu.) 
wording of sections 53 and 78(2) does not admit of -
any further modification by any other section. Our 
attention was drawn to another case reported as 
F atm a Bi v. Nagoorkhan and another (1). In this 
case the order of adjudication was made on the 
22nd of October, 1928. The debt, which was under 
consideration, had become barred on the 20th of 
October, 1928. This day was a Saturday and a 
holiday. The following day was a Sunday and on 
the 22nd the order of adjudication was made as 
I have already said. The question arose whether 
the debt was provable or not. The point, whether 
the debt was provable because the claim was 
within limitation on the day the application for 
insolvency was made, was not raised before the 
Judges and it was held that because the 20th and 
21st were holidays and the order of adjudication 
was passed on the 22nd of October, the claim was 
within limitation. Since the point which is under 
consideration before us was not raised in that 
form, this decision cannot be said to be an authority 
for the view that even under the insolvency law 
the date of adjudication is the relevant date for 
determining limitation. The volume of authority 
to the contrary is much greater, and as I have 
already drawn attention to the fact, the learned 
Judges of the Madras High Court felt that there 
was overwhelming weight of . authority in favour 
of the view that the date of the filing of the appli­
cation was the date from which limitation must 
be computed.

VOL. X IV -(1 )] INDIAN LAW REPORTS

(1) A.I.R. 1932 Mad. 287.
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Ram Chand There is nothing novel or undesirable in an ex- Pun traneous circumstance affecting the law of limita- 
The Lahore tion. The learned Single Judge in this case felt 

Enamelling and reluctant to give effect to the provisions of section 
168 in the matter of proving debts because he took 
the view that the law of limitation is a complete 
law by itself , and once limitation begins to run, no 
extraneous circumstance should be allowed to 
affect it. He observed—

Stamping Com 
pany Ltd. 
(in Liqu.)

Khosia, C. J.

‘‘It seems to be logical, that in the absence 
of any specific provisions, the determi­
nation of period of limitation cannot 
depend upon an extraneous circum­
stance, whether the winding up order is 
going to be passed on a petition, or, on 
the doubtful fact, whether the petition 
is going to be pursued or withdrawn.”

Under the insolvency law and also under the 
Companies Act the order of adjudication or the 
order of winding up is an extraneous circumstance 
which affects the question of limitation. Under 
both laws the final order dates back to the filing of 
the original petition. This is not a legal fiction, 
but the result of a specific provision of law and 
must be given full effect to. There is nothing 
extraordinary or questionable in the fact that 
limitation is extended by virtue of section 28(7) in 
the case of insolvency law and section 168 in the 
case of company law. The creditor may well take 
the risk to pursue his remedy in a civil Court or 
wait for the decision of the winding up proceed­
ings  ̂ He may well say to himself that if the order 
of winding up is going to be made, it would be so 
much waste of time and money on his part to pur­
sue a remedy in a civil Court. The financial state 
of the company may be such that it may be in­
advisable to pursue the ordinary remedy in a



Court of law and he may well decide to await the 
decision of the Company Court and take his 
chance on receiving a portion of the dividends which would be paid out to creditors. Simply Enamelling and 
because there is no specific embargo on the filing Stâ ^ sLt̂ °m’ 
of the civil suit after the winding up petition is (in Liqu.) 
presented, it does not mean that he is compelled : r ~  ~ T, ,  . , Khosia, C. J.to pursue that remedy. The company law specifi­
cally provides that once the winding up order is 
made, no further proceedings or suits can be filed 
without the leave of the Court, and because the 
winding up order dates back to the day when the 
winding up petition was filed, it can be argued 
quite logically that a creditor is entitled to await 
the final issue in the matter instead of hurrying to 
a Court and risking his money and time in pursuing 
an elusive remedy. The remedy is, no doubt, 
elusive because if the order is made, he cannot 
proceed further with that remedy, and if during 
the pendency of the winding up petition he obtains 
a decree, he cannot stand in any better circum­
stances. His position is no better than it was 
before, and that being so, there does not seem to 
me anything anomalous in the limitation being 
extended in such a way that the creditor can prove 
his claim if he can show that his debt was not 
barred on the day the application for winding up 
was made.

It seems to me that there is a close analogy 
between the insolvency law and the law under 
the Companies Act by virtue of the provisions of 
section 229 of the Companies Act, and since in a 
large number of cases Courts have held that under 
the insolvency law a debt, which is provable on 
the date of the filing of the application for insol­
vency, is to be deemed a provable debt within the 
meaning of section 34(2), it must be held that the 
same rule would apply to cases under the Com­
panies Act, and that being so, I would hold that

VOL. X IV -(1 )] INDIAN LAW REPORTS 19
Ram Chand 

Puri
i>tThe Lahore
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Ram Chand the debt of the appellant is provable, and not bar- 

Pun red by limitation.V.  JThe Lahore’Rnamoiiing I would therefore, allow this appeal and set-
and stamping ting aside the order of the learned Company Judge 
C(taPLdqvOtd” hold that the claim of the appellant in respect of-------------Rs. 2,359-7-9 has been proved. The appellant will

Khosia, c. J. recover costs in appeal.
Gurdev Singh GURDEV SlNGH,

J‘ Chief Justice. J.—I agree with my Lord the

B.R.T.
CIVIL MISCELLANEOUS Before Bishan Narain, J.

BASHESHAR DAYAL,—Petitioner
versus

CUSTODIAN GENERAL EVACUEE PROPERTY,— 
Respondent

Civil Writ No. 222-D of 1956
Administration of Evacuee Property Act (XXXI of 

1950)—Section 40—Confirmation of sale of property sold by a Muslim in February, 1948, who became evacuee in 
June, 1948—Application for a confirmation of sale made in 
March, 1948—Confirmation of sale refused on the ground 
that it was not bona fide although for adequate considera­tion—Grounds in support of the order being that no previous 
permission of the Custodian was obtained and the pur­
chaser knew that the seller intended to be evacuee— 
Whether tenable to determine good faith—Order held un­tenable under section 40(4)(a)—Whether can be supported 
under section 40 (4) (c).

1960 Held, that section 40 of the Administration of Evacuee
---------------Property Act, 1950, does not lay down that if an intending
August.’ 3rd evacuee or a Muslim in anticipation of his becoming 

evacuee enters into the transaction, then the transaction 
requires confirmation. Under the Administration of 
Evacuee Property Act, 1950, confirmation of the Custodian 
is required only if the transferor becomes an evacuee 
after the transfer.


